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Purpose of ManualPurpose of Manual
Assist Attorneys in representing respondents or minors Assist Attorneys in representing respondents or minors 
facing a commitmentfacing a commitment

Eight ChaptersEight Chapters
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N.C.G.S. Chapter 122CN.C.G.S. Chapter 122C
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Overview of PreOverview of Pre--hearing Processhearing Process

Affidavit and PetitionAffidavit and Petition
AOCAOC--SPSP--300300

MagistrateMagistrate’’s Hearings Hearing
Custody OrderCustody Order

AOCAOC--SPSP--302302
First EvaluationFirst Evaluation

55--7272
Second EvaluationSecond Evaluation

55--7272
10 day Hearing in District Court10 day Hearing in District Court



Basic IVC DocumentsBasic IVC Documents





INVOLUNTARY MENTAL INVOLUNTARY MENTAL 
HEALTHHEALTH

AFFIDAVIT AND PETITIONAFFIDAVIT AND PETITION
Before Magistrate or ClerkBefore Magistrate or Clerk

In County of residence or of locationIn County of residence or of location

Sworn, signed by PetitionerSworn, signed by Petitioner

Allegations: Allegations: ““mentally illmentally ill”” and and ““dangerous to dangerous to 
self or othersself or others””

Based upon personal knowledge or hearsayBased upon personal knowledge or hearsay

May allege Mental RetardationMay allege Mental Retardation

























MAGISTRATEMAGISTRATE’’S HEARINGS HEARING

The hearing is ex The hearing is ex parteparte;;

Respondent has no right to counsel;Respondent has no right to counsel;

Not subject to the Rules of Evidence;Not subject to the Rules of Evidence;

May be based upon hearsay;May be based upon hearsay;

Procedural defenses to AffidavitProcedural defenses to Affidavit: : 
Unsigned;Unsigned;

UnswornUnsworn;;

failure of personal appearance by petitioner;failure of personal appearance by petitioner;

Admitted fabrication;Admitted fabrication;

Conclusions alleged without supporting facts.Conclusions alleged without supporting facts.



CUSTODY ORDERCUSTODY ORDER

Magistrate finds Magistrate finds ““reasonable grounds to believe reasonable grounds to believe 
facts alleged are true.facts alleged are true.””
Allows LEO to take respondent into custody for Allows LEO to take respondent into custody for 
first examinationfirst examination
Order must be served within 24 hours or new Order must be served within 24 hours or new 
order requiredorder required
Allows LEO to use reasonable force necessary Allows LEO to use reasonable force necessary 
to take custodyto take custody

















EMERGENCY CERTIFICATEEMERGENCY CERTIFICATE



CUSTODYCUSTODY



FIRST EXAMINATIONFIRST EXAMINATION

Performed by physician or psychologist;Performed by physician or psychologist;
Performed within 24 hours after arrival at local Performed within 24 hours after arrival at local 
facility;facility;
Must be a personal examination;Must be a personal examination;
Examiner determines if Criteria are met: MI, Examiner determines if Criteria are met: MI, 
Dangerous;Dangerous;
Also considers Survivability, Resources, CapacityAlso considers Survivability, Resources, Capacity









Second ExaminationSecond Examination

Transport to 24 hour Facility for AdmissionTransport to 24 hour Facility for Admission
A physician must perform a second exam;A physician must perform a second exam;
Physician cannot be first examiner nor Physician cannot be first examiner nor 
psychologist;psychologist;
Failure to perform is fatal procedural error, Failure to perform is fatal procedural error, 
vacating commitment;vacating commitment;
Admission as involuntary inpatient subjects Admission as involuntary inpatient subjects 
respondent to Restraints and Seclusion 122Crespondent to Restraints and Seclusion 122C--60;60;





DISTRICT COURT HEARINGDISTRICT COURT HEARING

Must be held within 10 days of custody on Must be held within 10 days of custody on 
involuntary admission;involuntary admission;
Closed to Public;Closed to Public;
Criteria: Mentally Ill and Dangerous;Criteria: Mentally Ill and Dangerous;
May be continued;May be continued;
Release pending hearing results in dismissal of Release pending hearing results in dismissal of 
action;action;
Initial commitment is 90 days; then 180; then Initial commitment is 90 days; then 180; then 
365365
Split commitment possible.Split commitment possible.









MENTAL ILLNESSMENTAL ILLNESS

122C122C--3(21): An illness which so lessens the 3(21): An illness which so lessens the 
capacity of the individual to use self control, capacity of the individual to use self control, 
judgment, and discretion in the conduct of judgment, and discretion in the conduct of 
affairs and social relations as to make it affairs and social relations as to make it 
necessary or advisable for him to be under necessary or advisable for him to be under 
treatment, care, supervision, guidance or control.treatment, care, supervision, guidance or control.



N.C.G.S. N.C.G.S. §§ 8C8C--1, R. EVID. 7021, R. EVID. 702

If scientific, technical, or other specialized If scientific, technical, or other specialized 
knowledge will assist the knowledge will assist the triertrier of fact to of fact to 
understand the evidence, or to determine a fact understand the evidence, or to determine a fact 
in issue, a witness qualified as an expert by in issue, a witness qualified as an expert by 
knowledge, skill, experience, training or knowledge, skill, experience, training or 
education may testify thereto in the form of an education may testify thereto in the form of an 
opinion or otherwise.opinion or otherwise.



THE MENTAL HEALTH THE MENTAL HEALTH 
EXPERTEXPERT

Alphabet Soup:Alphabet Soup:

MD, DO, PhD, MD, DO, PhD, PsyDPsyD, , EdDEdD, ABPP, LCSW, , ABPP, LCSW, 
MSW, PA, BCD, MPH, MPA, MA, MS, LPC, MSW, PA, BCD, MPH, MPA, MA, MS, LPC, 
CRCCRC



QUALIFYING AS AN EXPERTQUALIFYING AS AN EXPERT

Academic TrainingAcademic Training
Graduation with a DegreeGraduation with a Degree

MD or DO for medicine/psychiatryMD or DO for medicine/psychiatry
PhD or PhD or PsyDPsyD for Psychology (possibly for Psychology (possibly EdDEdD))
LCSW masters degreeLCSW masters degree

Accredited ProgramAccredited Program

Supervised ExperienceSupervised Experience
InternshipInternship
ResidencyResidency
Specialty FellowshipsSpecialty Fellowships
Member of Treatment TeamMember of Treatment Team

LicensureLicensure
Board CertificationBoard Certification



SCHIZOPHRENIASCHIZOPHRENIA

DSMDSM--IV: Diagnostic and Statistical Manual of IV: Diagnostic and Statistical Manual of 
Mental DisordersMental Disorders
Characterized by: Characterized by: 

Delusions, Delusions, 
Hallucinations, Hallucinations, 
Disorganized Speech, Disorganized Speech, 
Grossly Disorganized Behavior or Catatonic; Grossly Disorganized Behavior or Catatonic; 
Negative Symptoms, affective flattening, Negative Symptoms, affective flattening, alogiaalogia, , 
avolitionavolition



BIBI--POLAR DISORDERPOLAR DISORDER

A recurrent disorder in which 90% of A recurrent disorder in which 90% of 
individuals suffer a manic episode followed by a individuals suffer a manic episode followed by a 
depressive episode.depressive episode.
Mania is a period of abnormally and persistently Mania is a period of abnormally and persistently 
euphoric, expansive or irritable mood.euphoric, expansive or irritable mood.
Depression is a period of loss of interest or Depression is a period of loss of interest or 
pleasure in all activities, decreased energy, loss of pleasure in all activities, decreased energy, loss of 
sleep, difficulty thinking, difficulty sleep, difficulty thinking, difficulty 
concentrating, having feelings of worthlessnessconcentrating, having feelings of worthlessness



DANGEROUS TO OTHERS DANGEROUS TO OTHERS 
G.S. 122CG.S. 122C--3(11)b3(11)b

Within the Relevant Past;Within the Relevant Past;
Inflict or Attempt to inflict Serious Bodily Harm Inflict or Attempt to inflict Serious Bodily Harm 
(SBH) on another;(SBH) on another;
Threatened to inflict SBH on another;Threatened to inflict SBH on another;
Creates a substantial risk of SBH;Creates a substantial risk of SBH;
Engages in extreme destruction of property;Engages in extreme destruction of property;
Homicide is prima facie evidence Homicide is prima facie evidence 



DANGEROUS TO SELFDANGEROUS TO SELF
G.S. 122CG.S. 122C--3(11)a3(11)a

Suicide, Mutilation;Suicide, Mutilation;
Needs supervision or assistance in conduct of Needs supervision or assistance in conduct of 
daily affairs and social relations; daily affairs and social relations; oror

Needs assistance in feeding, clothing, securing, Needs assistance in feeding, clothing, securing, 
medical care, shelter, self protection, safety; medical care, shelter, self protection, safety; andand

Reasonable probability of suffering serious Reasonable probability of suffering serious 
physical debilitation without treatmentphysical debilitation without treatment



DANGEROUS TO SELF (Cont.)DANGEROUS TO SELF (Cont.)

Prima Facie Inference of Inability to Care for Prima Facie Inference of Inability to Care for 
Self:Self:

Grossly irrational behavior;Grossly irrational behavior;

Uncontrollable behavior;Uncontrollable behavior;

Grossly inappropriate behavior;Grossly inappropriate behavior;

Severely impaired insightSeverely impaired insight..



DISPOSITIONDISPOSITION

InpatientInpatient: up to 90 days on initial commitment;: up to 90 days on initial commitment;
OutpatientOutpatient: up to 90 days on initial : up to 90 days on initial 
commitment;commitment;
Split CommitmentSplit Commitment: combination inpatient and : combination inpatient and 
outpatient equal to 90 days (e.g. outpatient equal to 90 days (e.g. ““30/6030/60”” split)split)
Outpatient/Release Pending HearingOutpatient/Release Pending Hearing: Court : Court 
must find criteria by must find criteria by ““clrclr/cog/con evidence./cog/con evidence.””
DischargeDischarge



SUBSTANCE ABUSE SUBSTANCE ABUSE 
Chapter 3Chapter 3

Procedure to compel  a  Procedure to compel  a  ““DangerousDangerous”” Substance Substance 
Abuser to submit to treatment;Abuser to submit to treatment;
Substance abuse: Pathological abuse that produces Substance abuse: Pathological abuse that produces 
impairment in personal, social or occupational impairment in personal, social or occupational 
functioning;functioning;
Not an inpatient commitment. Commitment to care of Not an inpatient commitment. Commitment to care of 
the area authority for 180 days;the area authority for 180 days;
The examiner only recommends The examiner only recommends ““holdingholding”” abuser in a abuser in a 
24 hour facility up to 45 days;24 hour facility up to 45 days;
Respondent cannot waive hearing or accept the Respondent cannot waive hearing or accept the 
recommendation of substance abuse commitment.recommendation of substance abuse commitment.



COLLATERAL CONSEQUENCESCOLLATERAL CONSEQUENCES
Chapter 12Chapter 12

Driving Privileges;Driving Privileges;
Firearm Ownership and Possession;Firearm Ownership and Possession;

Federal Law;Federal Law;
New State Legislation;New State Legislation;

Restrictions on Patient Rights;Restrictions on Patient Rights;
Forced Meds/Restraint/Seclusion;Forced Meds/Restraint/Seclusion;
Visitors, Personal Property, Phone Calls; Worship;Visitors, Personal Property, Phone Calls; Worship;

Expunction of MinorExpunction of Minor’’s Record of IVC;s Record of IVC;











Mechanism for Enforcement: NICSMechanism for Enforcement: NICS

National Instant Criminal Background Check National Instant Criminal Background Check 
System;System;
Established  as part of Brady Handgun Violence Established  as part of Brady Handgun Violence 
Prevention Act 1998;Prevention Act 1998;
Maintained by FBI;Maintained by FBI;
Until December 1, 2008, Clerks of Court were Until December 1, 2008, Clerks of Court were 
not required to report;not required to report;
Early 2008: NICS Improvement Act;Early 2008: NICS Improvement Act;
Clerk now reports inpatient commitments.Clerk now reports inpatient commitments.



NEW LEGISLATIONNEW LEGISLATION
Effective Dec. 1, 2008Effective Dec. 1, 2008

122C122C--54(d)(1):Clerk shall notify NICS of R who54(d)(1):Clerk shall notify NICS of R who
is IVC as is IVC as inpatientinpatient;;
is IVC as is IVC as outpatient outpatient and and Found Dangerous;Found Dangerous;

a nona non--statutory result: see 122Cstatutory result: see 122C--266(a)(2);266(a)(2);

Is NGRI;Is NGRI;
Is Incapable of Proceeding to Trial; Is Incapable of Proceeding to Trial; 

122C122C--54.1: Restoration of Rights by DCJ54.1: Restoration of Rights by DCJ
R no longer suffers from condition requiring IVC;R no longer suffers from condition requiring IVC;
R no longer represents danger relative to firearms.R no longer represents danger relative to firearms.



INCAPABLE TO PROCEEDINCAPABLE TO PROCEED
Chapter 8 of ManualChapter 8 of Manual

Any CrimeAny Crime
Defendant unable by reason of MI or defect:Defendant unable by reason of MI or defect:

Understand nature of proceedings;Understand nature of proceedings;
Comprehend situation in reference to proceedings;Comprehend situation in reference to proceedings;
Assist in her defense in a rational and reasonable Assist in her defense in a rational and reasonable 
manner;manner;

Issue Raised by defense, prosecutor or Court in Issue Raised by defense, prosecutor or Court in 
criminal casecriminal case



PrehearingPrehearing Procedures ICPProcedures ICP

ExEx--ParteParte Motion requesting funds for Motion requesting funds for 
confidential competency examinationconfidential competency examination
Motion/Order: AOCMotion/Order: AOC--CRCR--207 or AOC207 or AOC--CRCR-- 208;208;

Appendix D of Manual;Appendix D of Manual;
Local Exam for Misdemeanors;Local Exam for Misdemeanors;
Dix Exam for Felonies;Dix Exam for Felonies;

A hearing shall be held after competency A hearing shall be held after competency evaleval; ; 
15A15A--1002(b).1002(b).



Interplay IVC and Criminal CaseInterplay IVC and Criminal Case

Criminal Trial Judge issues custody order for Criminal Trial Judge issues custody order for 
IVC: IVC: 

Non violent Crime: to local facility for 1Non violent Crime: to local facility for 1stst evaluation;evaluation;
22ndnd evaluation at 24 hour facility for admission.evaluation at 24 hour facility for admission.
R may be released pending hearing R may be released pending hearing ““detainerdetainer status;status;””

Violent Crime: to 24 hour facility for HB 95 status;Violent Crime: to 24 hour facility for HB 95 status;
No release pending hearing;No release pending hearing;
Commitment Court must approve of discharge;Commitment Court must approve of discharge;
D.A. can retain jurisdiction and conduct hearings.D.A. can retain jurisdiction and conduct hearings.



THERAPEUTIC THERAPEUTIC 
LIMITATIONSLIMITATIONS

““House Bill 95House Bill 95”” patients are held under close patients are held under close 
custody i.e. supervision ratio 2:1;custody i.e. supervision ratio 2:1;
Close custody inhibits recreational and work Close custody inhibits recreational and work 
therapy;therapy;
Apparently, HB95 patients are considered more Apparently, HB95 patients are considered more 
““dangerousdangerous”” than other IVC patients;than other IVC patients;
Dix has the only unit dedicated to restoration;Dix has the only unit dedicated to restoration;

Cherry Hospital Psychology Dept. offers instruction;Cherry Hospital Psychology Dept. offers instruction;



REVOLVING DOOR REVOLVING DOOR 
COMMITMENTCOMMITMENT

Until treating psychiatrist is willing to declare Until treating psychiatrist is willing to declare 
stable, commitment continues (liability issues);stable, commitment continues (liability issues);
Often, MD wonOften, MD won’’t recommend t recommend dischg.dischg.ØØVolVol. D.;. D.;
No authority for forensic evaluations prior to No authority for forensic evaluations prior to 
discharge; discharge; 
Dix Forensic has backlog of requests for Dix Forensic has backlog of requests for evalsevals;;
Defendant is discharged to jail, reDefendant is discharged to jail, re--evaluated at evaluated at 
Dix and reDix and re--committed within several weeks.committed within several weeks.



DefenderDefender’’s Responsibilitys Responsibility

Advise client of collateral consequences of Advise client of collateral consequences of 
commitment;commitment;
Communicate with Special Counsel;Communicate with Special Counsel;
Strategic pursuit of forensic reevaluation;Strategic pursuit of forensic reevaluation;
Discourage D.A.Discourage D.A.’’s dismissal with leave;s dismissal with leave;
Inform the Criminal Court about progress;Inform the Criminal Court about progress;

Request PreRequest Pre--trial release if discharge imminent;trial release if discharge imminent;
Urge prosecutor to dismiss with prejudice;Urge prosecutor to dismiss with prejudice;
When client is NonWhen client is Non--Restorable or Restorable or ““served time,served time,”” move move 
the court for dismissal!the court for dismissal!



N.C.G.S. 15AN.C.G.S. 15A--10081008

The Court may dismiss the charge with prejudice when:The Court may dismiss the charge with prejudice when:
Patient is nonPatient is non--restorable;restorable;
After five years confinement on a misdemeanor;After five years confinement on a misdemeanor;
After ten years confinement on a felony;After ten years confinement on a felony;
When patient has been confined for a period equal When patient has been confined for a period equal 
to or greater than the maximum sentence for the to or greater than the maximum sentence for the 
offense charged;offense charged;

15A15A--1007 requires court to consider motion to dismiss 1007 requires court to consider motion to dismiss 
in spite of prosecutorin spite of prosecutor’’s s ““VLVL”” dismissal. dismissal. 



NGRINGRI
Chapter 7Chapter 7

Automatic Civil Commitment upon determination;Automatic Civil Commitment upon determination;
Felony Injury/Death cases at Dix Forensic;Felony Injury/Death cases at Dix Forensic;
Misdemeanor and nonMisdemeanor and non--injury cases at other State injury cases at other State 
Facilities;Facilities;
ReRe--commitment hearing at 50 days; Venue: Trial Court;commitment hearing at 50 days; Venue: Trial Court;
Rehearing at 180 and 365 days from commitment Rehearing at 180 and 365 days from commitment 
order;order;
Forensic psychiatrist offers opinion MI and Dangerous;Forensic psychiatrist offers opinion MI and Dangerous;
Respondent has BOP by preponderance on issues.Respondent has BOP by preponderance on issues.



The EndThe End

Procedural Defenses:Procedural Defenses:
Review Basic Documents for errors;Review Basic Documents for errors;
ZollicofferZollicoffer ““mechanismmechanism”” against unlawful detention;against unlawful detention;
Be critical of the petitioner and the examiner.Be critical of the petitioner and the examiner.

Substantive Defenses: Substantive Defenses: 
““Mental IllnessMental Illness”” requires Competent Expert Testimony;requires Competent Expert Testimony;
Demand Clear, Cogent, Convincing and Relevant evidence of Demand Clear, Cogent, Convincing and Relevant evidence of 
““DangerousnessDangerousness””
Demand right to confront and cross examine witnesses;Demand right to confront and cross examine witnesses;

Counsel clients re: Collateral Consequences;Counsel clients re: Collateral Consequences;
Defense Attorney Vigilance when 122C impacts 15A.Defense Attorney Vigilance when 122C impacts 15A.
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