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OVERVIEW OF MANUAL

B WWW.NCIDS.ORG

m “Reference Materials™

B Civil Commitment

® Purpose of Manual

m Assist Attorneys in representing respondents or minors
facing a commitment

m Fight Chapters

= Every conceivable admission and commitment under

N.C.G.S. Chapter 122C

# Forms and Motions/Collateral Consequences/Capacity
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Commitments and Admissions: Quick Summary

Involuntary Commitment for Mental Health Treatment

= Law applies to adults and nunors

+  Distniet Court hearing within 10 days of date respondent taken into custody

+  Maximum term of 20 days inpatient commitment at initial hearing

»  Maxmoum term of 130 days mpatient commitment at first rehearing, and
maximum of one vear mpatient commitment at second and subsequent rehearings

Involuntary Commitment for Substance Abuse Treatment

»  Law applies to adults and miners

+  District Court hearing within 10 days of date respondent taken into enstody

»  Commitment 15 to the treatment of an area authority or physician rather than to a
24 hour facility

*  Treatment may be on either inpatient or outpatient basis, as detenmuned by area
authority or physician

»  Maxmoum term of 180 days of substance abuse commutment, with maxinum of
one vear substance abuse commitment at second and subsequent rehearings

+  Maximum 45 consecutive days of inpatisnt reatment without a supplemental
hearing

Outpatient Commitment

» Law applies to adults and miners

= Dismet Court hearing within 10 days of date respondent taken into custody

+  Appointment of counsel in discretion of court

*  Treatment on cutpatient basis, not in 2 24-hour facility

*  Can be initiated either by physician or eligible psyvehologist, or recommendead by
examuner of attendmg physician at any stage n the wvelmtary commient
process

Voluntary Admission

= By application of guardian of the person or general guardian of meompetent
adult—judicial review required and attomey appointed

* By application of legally responsible person for miner—judicial review required
and attormey appomted

= By application of competent adult—judicial review not required and no attomey
appointed




Commitment and Admission through Criminal Justice System
= Amtomatic commitment following verdict of not guilty by reason of nsanity
*  Defendant found meapable of proceading
= Special provisions for comuriment and adoussion of inmates and paroless

Admissions Not Requiring Judicial Review

= By advance instruction
= By application of health agent appomted pursuant to health care power of attomey




Overview of Pre-hearing Process

m Affidavit and Petition
m AOC-SP-300

m Magistrate’s Hearing

m Custody Order
m AOC-SP-302
m First Evaluation
m 5-72
B Second Ewvaluation
m 5-72
m 10 day Hearing in District Court
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It has been alleged that you are mentally ill and a proper subject for imvoluntary [ inpatient [ outpatient
I commitment.
Phone Or foliowing faciky desigrated

[ 2. It has been alleged that you are a substance abuser and 3 proper subject for involuntary commitment
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The above-named respondent was examined on L 20 at oelock M. at ame O S#-Four Pl
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Overview of Involuntary Commitment Process

Right to counsel. Invohmtary commitment 15 the judicial procedurs for
compelling persons to receive mental health treatment, either on an inpatient or
outpatient basiz. Special Counsel or an appointed attomey represents all miners
and mcompetent adults in inpatient proceedings, as well as all indigent adults whe
have not arranged for private representation, because there 1s restriction on
freedom of movement throughout the process. Special Counsel and appomted
attorneys represent respondents through all stages of the proceedings for inpatient
treatment, including through the conclusion of any appeal. Appomtment of
counse] for indigent adults in cutpatient conmmtment proceedings 15 discretionary
with the court. Non-indigent competent adults have the right to hire private
counsel.

Statutory procedures. The statutory imvelntary commitment procedures apply
to both adults and muiners. Chapter 122C of the Nerth Carelina General Statutes
cutlines the fypical commitment procedures:

» mmfnation of the process by petition before & magistrate or the clerk of supenor
court;
= custody and wansport of the respendent for an initial exanunation by a
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INVOLUNTARY MENTAL
HEALTH

m AFFIDAVIT AND PETITION
= Before Magistrate or Clerk

® In County of residence or of location
= Sworn, signed by Petitioner

m Allegations: “mentally ilI” and “dangerous to
self or others”
m Based upon personal knowledge or hearsay

m May allege Mental Retardation
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Ch 2: Inwolmtary Conuninment for MMental Health Treanment

A. Affidavit and Petition Before Clerk or Magistrate

Affidavit and petition. Involmtary commitment begins with an individual
appearing before either the cletk of superior court or a magistrate to file a petition
seeking the mvohmtary commitment of another person. The petition is filed in
either the county in which the respondent resides or 1s present. The petitioner
must have knowledge that the person “is mentally ill and esther (1) dangerous to
self, . . . or dangerons to others, . _ . or (1i) in need of treatment i order to prevent
further disability or deterioration that would predictably result in dangerousness. .
.GS 122C-261(a). An affidavit containing the underlying facts supporting the
request for commitment 1s executed by the petinoner. See infra Appendix A
Form AQC-SP-300.

The statute also requires the affiant to state if there is reason to believe the
respondent is alse mentally retarded. G.5. 122C-261(a). This is necessary because
state policy is to treat people who are mentally retarded in facilities separate from
those dedicated to reating people with mental 1llness alone. The clerk or
magistrate must therefore contact the area authority prior to 1ssning a custody
order for a person alleged to be mentally retarded, and the area authority must
designate the facility to which the person will be taken for examination. G.5.
122C-261(b).

Case law: Unsworn petition and petition without facts supporting conclusory
statements are grounds for dismissal.

In re Ingram, 74 N.C_ App. 570 (1985).

Unsworn petition. The North Carolina Court of Appeals held that failure of a
petition to be signed by oath or affirmation before a duly authorized certifying
officer 15 ground for dismissal of the petition. In fngram, decided under former
statutory provision G.5. 122-58.3_ now G.5. 122C-261, the respondent’s husband
filed an umswom petition. The district court received testimony and crdersd
mvelmtary commitment of the respondent for up to 90 days. The appellate court
held that the statutory requirements for the sigming of the petition under oath must
be “followed diligently.” and that failure to do so deprived the respondent of
“liberty without legal process.”

Although a metion to dismiss based upen an unsworm petition should be granted,
counsel should adwise the respondent of the possible consequences. Because an
order of dismissal on this basis 15 not res judicata, the original petitioner or a
current freatment provider may file a swom pefition that could imtiate a new
mvoluntary commitment proceeding. Prevailing on the motion to dismiss could
serve in effect a5 an unwanted continuance because the hearing date would be
within 10 days of the respondent being taken into custody on the new petition.

B e e .=










Ch I: Involmtary Commimment for Mantal Health Treatment

No facts supporting conclusory statements. The penition must contam facts
supporting the allegations that the respondent 1s mentally ill and dangerous to self
or others. In Jngram, the petition stated:

“Respondent has strange behavier and irrational in her thinking. Leaves
home and no ene knows of her whersabouts, and at fimes spends night away
from home. Accuses husband of improprieties.”

TAN.C. App. at 579.

The Court held that the paragraph quoted above contained conclusory statements
that did not constitute facts allaging mental illness and danger to self or others.
They did net form a sufficient basis for a determination of reasonable grounds for
1zsnance of a comnutment order. Jd. at 381.

Filing a motion to dismiss based upon the insufficiency of the allega'r-ua in the
petition may be a better strategy than moving to dismiss becanse of an unswom
petition, as it 15 based more upon the substance of the case. The petitioner would
not be allowed to refile a petition with the same allegations and the erigimal
petitioner might not have cbserved the more recent actions of the TE*:]:I{I]ldE]lT Cn
the other hand, the attending physician at the facility might have sufficient
mformation upon which to file 2 new petition. This might lead to a delay in the
heanng, just as with a dismussal based upon the techmical msufficiency of the
petition. Counsel should discuss the pros and cons of filing a metion fo dismiss
with the client to enable the client to make an informed decision on how to
procead.

Case law: Petition may be based on hearsay.

In re Zollicaffer, 163 N.C. App. 462 (2004). The MNorth Carolina Court of
Appeals has affinmed that it 13 permissible for a petition for inveluntary
comuutment to be based upon hearsay information. In Zellicoffer, the res,pc-nden'
appealed the failure of the lower court to grant his motion to dismiss the petiticn
basad upen the hearsay contained thersin. The Court held that thers was no
reguirement that the petition be based upon first-hand knowledge, and that the
petition before the magistrate [or clerk of superior court], which the Court
charactenized as 2 hean.ug: was not subject to the rules of evidence.

B. Custody Order for Examination

The clerk or magistrate must first review the petition to determine if there are
“reasonable grounds to believe that the facts alleged in the affidavit are tue. . . .7
G5, 122C-2610k). If so, there st be a determunation of whether the respondent
1z “probably mentally i1l and either (i} dangerous to self . . . | or dangerous to
others . . .. or (11} n need of treatment in order to prevent further disabality ar
deterioration that would predictably result n dangerousness. . . " Id. If these




Ch. I: Involutary Comminnent for Mental Health Trestment

No facts supporting conclusory statements. The pefition nst contamn facts
supporting the allegahions that the respondent 15 mentally 1ll and dangerous to self
or others. In Jngram, the petition stated:

“Respondent has strange behavior and wrrational in her thinkmg. Leaves
home and ne one knows of her whereabouts, and at nmes spends mght away
from home. Accuses husband of impropneties.”

JAN.C. App. at 379.

The Court held that the paragraph quoted above contamed conclusory statements
that did not constitute facts alleging mental 1llness and danger to self or others.
They did not form a sufficient basis for a determination of reasonable grounds for
153uance of a commitment order. Id at 381.
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Involuntary Commitment for Mental Health Treatment:
Checklist for Respondents” Attorneys

This checklist applies after Special Counsel or the appointed attomey receives notice of
the patient’s admission. Consult the indicated forms as necessary.

Receipt and Review of Documents

3  Beceive petition or affidavit of physician or eligible psychologist, accompaniad
by affidavit(s) of examiner. This will coeur by different metheds depending on
local practice. Coumsel should inquire of the clerk of court and the records clerk
of the facility to deternune local practice.

3  Beview documents for compliance with statutory reguirsments:

Petition (Form AQC-5P-300)

Iz petition signed and swom before an authonized officer? G.5. 122C-261(a).
Was the petition properly clocked in with a date and time stamp?

Iz box 1, alleging mental illness and danger to self or others, checked?

Do the allegations in the petition support on their face a finding of reasonable
grounds to belisve that the respondent 15 mentally 11l and either dangerous to self
or others or in need of treatment to prevent further disability or deterioration that
would pradictably result in dangeronsness?

2 Who does the petition indicate are witnesses to the behaviors and actions alleged
m the petition?

| 5 [y I Ry

Findings and Custody Order Involuntary Commitment (Form AQC-SP-302)

a5 the Custedy Order properly signed and dated with the time noted by the
appropriate court official?

3 Isbox 1, alleging mental illness and danger to self or others under “Findings.”
checked?

2  Isbox 1 and'er 2 checked under “Custody Order™

3 Does the “Eetumn of Service™ on the back indicate that the respondent was taken
mto custedy within 24 hours of 1ssnance of the custody order?

a  Did the law enforcement officer complete erther Section A. B, C, or D
appropriately on the back of the custedy erder?

Affidavit of Examining Physician or Eligible Psychologist (First Examination
Report) (Form DMH 572-01)

3 Was the examination perfonmed within 24 hours of the time the respondent was

taken into custody of the law enforcement officer?

3 Was the first examination performed by either a physician or eligible
pavchologist?

a  Is the examination report properly signed?

NC Civil Conumitroent Mannal | May 20048 | © 530G & IDS




Petition (Form AQC-5P-300)

oo uu

Is petinion signed and swom before an anthenzed officer? G.5. 122C-261(a).
Was the petition properly clocked i with & date and time stamp?

Is box 1, alleging mental 1llness and danger to self or others, checked?

Do the allegations mn the peqtion support on their face a finding of reasonable
grounds to believe that the respondent 13 mentally 11l and either dangerouns to self
or others or in need of treatment to prevent further disabality or deterioration that
would predictably result in dangeronsness?

Who does the petition indicate are witnesses to the behaviors and actions zlleged
m the petiton?
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Counity In The General Court Of Justice
¥ District Couwrt Division

IN THE MATTER OF:
Fame Agdrass And T Coogs Of Resscngent

AFFIDAVIT AND PETITION FOR
INVOLUNTARY COMMITMENT

G5, 122C-261, 122C-2681

Soclai Zacwrty No. OF Respondant Dide OF Birth Divers License No. OF Respondent Etate

I, the undersigned affiant, being first duly swaorn, and having sufficient knowledge to belisve that the respondent is a proper

sulzject for involuntary commitment. allege that the respondent is a resident of, or can be found in the above named county,
and is:

{Check all Hal appiy)

O 1. mentally ill and dangerous to self or others or mentally ill and in need of treatment in order to prevent further disabifity
or deterioration that would predictably result in dangerousness.

[ in addition to being mentally ill, respondent is alse mentally retarded.

[ 2. asubstance abuser and dangerous to self or others.

The facts upon which this opinion is based are as follows: (State facts, no! conciuvsions, 1o sUppart ALL hiocks checked.)

Mame, Agdress And Zip Coo= Of Neares! Rejathve Or Guarglan Mame, Agdress And Zip Coo= Of Ofter Persan Wio May Tesity To Facis

Home Tevephons Na. Business Tekephons No. Homs Tevephons Mo Eusiness Terephons NG

Petfiioner reguests the court to issue an order to a law enforcement officer to take the respondent into custody for

examination by a person authorized by law to conduct the examination for the purpose of determining if the respondent
should be involuntarily committed.

Signatuee Of Pediioner

SWORN AND SUBSCRIBED TO BEFORE ME

Mams, Agdress And Zp Cogs OF Pedtoner (Tyiee Or Prnd!

Signaiue

[ oty oso [ asssmrnrose [ ok of superor count. [ Mapisimpe | FR¥a00s0E To Respondent
[ sactary jws= andy wit shysician or psyFohoiogist petiioner)
Tral® Ficary Commission Exphes

Home Tevephons Mo Ewsiness Tefsphone No.

SEAL

Crigina-Flle  Copp-Sosobal  Copy-Soecial Counsel  Copy-ARommey Sensral
ACC-SP-300, Rev. 303 tee




In The General Court OF Justice
District Court Division

County

IN THE MATTER OF:
Fiame dodrass Ao Pip Coog= OF Respcngent

AFFIDAVIT AND PETITION FOR
INVOLUNTARY COMMITMENT

=05, 1225-261, 122C-261

EoCal SaCUrTy Mo, OF Responoant Clats OF B Dirfvmrs Licmnge Moo Of Respondent Sfate

|, the undersigned affiant, being first duly swarn, and having sufficient knowledge to believe that the respondent is a proper
subject for involuntary commitment, allege that the respondent is a resident of, or can be found in the above named county,

and is:

{Check all that apy)

[J 1. mentally ill and dangerous to self or others or mentally ill and in need of treatment in arder to prevent further disability
or deterioration that would predictably resull in dangerousness.

[] in addition to being mentally ill, respondent is alsc mentally retarded.
[] 2. asubstance sbuser and dangerous to self or others.

The facts upon which this opinion is based are as follows: [State facis, nof conciusions, fo suppart ALL hiocks checkad. )

Fama dddrass dnd Plp Code OF Negres! Refgibe Or Suandlsn Fams gddness dnd Tlp Cod= OF Ofter Parson Who May Tesit To Fac's




Case law: Petition may be based on hearsay.

In re Zolhcaffer, 165 N.C. App. 462 (2004). The North Carolina Court of
Appeals has affimned that it 15 permussible for a petition for mvelmtary
commutment to be based upon hearsay mnformation. In Zellicaffer, the respondent

appealed the failure of the lower court to grant is mohon to disnuss the petition
based upon the hearsay contained therem. The Court held that there was no

requirement that the petiion be based upon first-hand knowledge, and that the
petition before the magistrate [or cletk of supenor court], which the Court
characterized as a hearimg, was not subject to the rules of evadence.

14 WC Civil Conpwitmient hManual | By 2006 | © S00G & 1D5




Filing a motion to dismiss based upon the msufficiency of the allegations m the
petition may be a better strategy than moving to disnuss because of an unswom
petition as it 15 based more upon the substance of the case. The petinoner would
not be allowed to refile a petihon with the same allegathons and the original
petitioner mught not have observed the more recent actions of the respondent. On
the other hand, the attending physician at the facility maght have sufficient
mfcrmation upon which to file a new petibon. This might lead to a delay in the
hearing, just as with a disnmssal based upon the techmical msufficiency of the
petition. Counsel should discuss the pros and cons of filing a metion to disnmss
with the client to enable the client to make an informed decision on how to
procesd.



MAGISTRATE’S HEARING

The hearing is ex parte;

Respondent has no right to counsel;
Not subject to the Rules of Evidence;
May be based upon hearsay;

Procedural defenses to Affidavit:
= Unsigned;
m Unsworn;
= failure of personal appearance by petitioner;
m Admitted fabrication;

® Conclusions alleged without supporting facts.



CUSTODY ORDER

m Magistrate finds “reasonable grounds to believe
facts alleged are true.”

m Allows LEO to take respondent into custody for
first examination

B Order must be served within 24 hours or new
order required

m Allows LEO to use reasonable force necessary
to take custody



Ch 2: Imveluntary Conundmoent for Menral Haalth Treanunent

Involuntary Commitment for Mental Health Treatment:
Checklist for Respondents” Attorneys

This checklist applies after Special Counsel or the appointed attomey receives notice of
the patient’s admission. Consult the indicated forms as necessary.

Receipt and Review of Documents

3  Beceive petition or affidavit of physician or eligible psychologist, accompaniad
by affidavit(s) of examiner. This will coeur by different metheds depending on
local practice. Coumsel should inquire of the clerk of court and the records clerk
of the facility to deternune local practice.

3  Beview documents for compliance with statutory reguirsments:

Petition (Form AQC-5P-300)

Iz petition signed and swom before an authonized officer? G.5. 122C-261(a).
Was the petition properly clocked in with a date and time stamp?

Iz box 1, alleging mental illness and danger to self or others, checked?

Do the allegations in the petition support on their face a finding of reasonable
grounds to belisve that the respondent 15 mentally 11l and either dangerous to self
or others or in need of treatment to prevent further disability or deterioration that
would pradictably result in dangeronsness?

2 Who does the petition indicate are witnesses to the behaviors and actions alleged
m the petition?

| 5 [y I Ry

Findings and Custody Order Involuntary Commitment (Form AQC-SP-302)

a5 the Custedy Order properly signed and dated with the time noted by the
appropriate court official?

3 Isbox 1, alleging mental illness and danger to self or others under “Findings.”
checked?

2  Isbox 1 and'er 2 checked under “Custody Order™

3 Does the “Eetumn of Service™ on the back indicate that the respondent was taken
mto custedy within 24 hours of 1ssnance of the custody order?

a  Did the law enforcement officer complete erther Section A. B, C, or D
appropriately on the back of the custedy erder?

Affidavit of Examining Physician or Eligible Psychologist (First Examination
Report) (Form DMH 572-01)

3 Was the examination perfonmed within 24 hours of the time the respondent was
taken into custody of the law enforcement officer?

3 Was the first examination performed by either a physician or eligible
pavchologist?

a  Is the examination report properly signed?




Findings and Custody Order Involuntary Commitment (Form AQC-5P-302)

3

I5 the Custody Order properly signed and dated with the nme noted by the
appropriate court official?

Is box 1, alleging mental 1llness and danger to self or others under “Findings.”
checked?

I3 box 1 and'or 2 checked under “Custody Order™

Does the “Feturn of Service”™ on the back mdicate that the respondent was taken
mto custody within 24 hours of 1ssuance of the custedy order?

Did the law enforcement officer complete either Secnon A, B, C, o D
appropriately on the back of the custody order?




STATE OF NORTH CAROLINA F

Count In The General Court Of Justice
/ District Court Division

IN THE MATTER OF:

Fiame Ang Address OF Respondensd

FINDINGS AND CUSTODY ORDER
INVOLUNTARY COMMITMENT

G.3. 122C-261, -263, 241, 2683
Eoclai Securily No. OF Respondent Dale OF Eirth Crivars Lirenze Mo, OF Respandant Siate

| I FINDINGS |

The Court finds from the petition in the above matter that there are reascnable grounds 1o befeve that the facts alleged in the petition are
true and that the respondent is probably

{Check ai that sppily)

[] 1. mentafy & and dangencus 1o self or others or mentally ill and in need of treatmeant in order 1o prevent further desability or
deterioraton that would predictably result in dangercusness.
[ In addition to being mentally ill, the respondent probakly is also mentaly retarded.

[ 2. asubstance abuser and dangerous to self or others.

| CUSTODY ORDER |

TO ANY LAW EMFORCEMENT OFFICER:
The Court ORDERS you to take the above named respondent inte custody

[ 1. and take the respondent for examination by 3 person authorzed by law o conduct the examination. (A COPY OF THE
EXAMINER'S FINDINGS SHALL BE TRANSMITTED T THE CLERK OF SUPERIOR COURT IMMEDIATELY.)
— IF the examiner finds that the respondent IS MOT a proper subject for inveluntary commitment, then you shall take the respondent
home or to a consenting person’s home in the ariginating county and release himher.

F the examiner finds that the respondent |5 menta®y @ and a proper subject for cutpatient commitment. then you shall take the
respondent home or to 3 consenting persen's home in the criginating county and release himfher.

F the examiner finds that the respondent |5 menta®y @ and a proper subject for mpatient commitment, then you shall fransport the
respondent to the 24-hour facility named below for temporary custody, exammnation and treaiment pending a district court hearing
—  IF the examiner finds that the respondent |5 a substance abuser and sulbject to involuntary cemmitment, the examiner must

recommend whether the respendent be taken to a 24-hour facility or released, and then you sha’ either release him'her or
transport the respondent to the 24-hour facility named below for temporary custody, examnation and treatment pending a district
court hearing.

[0 2. and transport the respondent directly to the 24-hour facty named below, for temporary cusiody, examination and treatment
pending a district court hearing. (FOR PHYSICIAN/PSYCHOLOGIST PETITICNERS OMNLY.)

Fiame O 24-How Faciby For Liandaly @ Dal=
Or following facl By desigrabed by area aulhoriy: Time
Oaw Oew
Famma O Dé-Hour Faglty For Substance Abuser Sipnatuee
o foliowing facilly desigrated by area aulhorsy: [] pemetrcze [ Assstantoze [ Slerk OF Supsrior Coudt
[] stagiserane

HOTE TO MAGISTRATE COR CLERK:

If the respondent |5 menfaly retaraed in 000N fo baing mentsy i, you must confsct e ared sUthonly before Ssuing & custady ander i deferming ihe
TCOy fo which the responcent Wil e faken. If the ares menta! heall authonty where the respandent resiges fas 2 single paral plan, poo mus! cal the
anes Suthonty to ostanning me spproonate 24-hour fSClly oF afer frestment hafare [S50ing any cusfody arder

NOTE TO ANY LAW ENFORCEMENT OFFICER:

You shal 3ke he respondent info cusiod) wilfin 24 faurs afer the date this Oroer s signed.  IWThow! tnecessary dela)y Siler assuming cusiody, you
shaif fake the respondent fo an area faciity Mo examinanion by 3 person autharzed by izw §o canduct fe examinanion; [ an Juthonzed ex3miner (s naf
immedisiely svallabie in the area faciilly, yow shal take e respandent o any sufhonizes exsminer locslly avallable. ¥ an sufforized exsmibner is not
avaiiahie, you may femparanty defaln the respondent in an ares Scillly Ifone 15 avaNabie; If 50 aned fBoilfy is not avallabie, you may defaln the responoent
under aopropriafe supendision, i1 fhe respondent’s hame, in 3 private hospitad ar oinis, or in @ general hospial, but not &n & @i or aifer penal faciky.
Complete the Return OF Service on the reverse and return to the Clerk of Superior Court immediately.




STATE OF NORTH CAROLINA p

Count In The Ganeral Court OF Justica
y District Court Division

IN THE MATTER OF:

Fiame Angd Adcress OF Respangsnd

FINDINGS AND CUSTODY ORDER
INVOLUNTARY COMMITMENT

5.2 122C-261, -263, -281, -253
Sockai Secury Wo. OF Responcent Dal= OF Biny Crivers Licenss Mo, OF Respondeny Shate

| 1 FINDINGS |

The Court finds from the petition in the above matter that there are reasonable grounds 1o befieve that the facts alleged in the petition are
true and that the respondent is probabhy

[Check aW that somy)

[] 1. mentafy @ and dangerous 1o self or others or mentally ill and in need of treatment in order 1o prevent further disability or
deterioration that would predictably result in dangercusness.
[] In addition to being mentally ill, the respondent probably is also mentally refarded.

[] 2. asubstance abuser and dangerous to self or others,

I CUSTODY ORDER |

TO ANY LAW EMFORCEMENT OFFICER:
The Court ORDERS you to take the above named respondent into custody

[ 1. and take the respondent for examination by a3 person authorzed by Bw o conduct the examination. (A COPY OF THE
EXAMINER'S FINDINGS SHALL BE TRANSMITTED TO THE CLERE OF SUPERIOR COURT IMMEDIATELY.)
— IF the examiner finds that the respondent 1S NOT a proper sulbject for involuntany cormmitment, then you shall take the respondent
horme or to 3 consenting person’s home in the originating county and release himher
— [F the examiner finds that the respondent 15 mentaTy 7 and 3 proper subject for culpatient commitrment, then you shall take the
respondent home or to 3 censenting persen’s home in the erginating county and release himfher.
F the examiner finds that the respondant 15 menta®y @ and 3 proper subject for mpatient commitment, then you shall fransport the
respondent o the 24-hour facility named below for termporary custody, examnation and treaiment pending a district court hearing
F the examiner finds that the respondant |5 3 substance sbuwser and subject to involuntary cormmitment, the exarminer muwst
recommend whether the respendent be taken o a 24-hour facility or releasad, and then you shall either release him'her or
transport the respondent to the 24-hour facility named below for temporany cusiody, exammation and treatment pending a district
court hearing.



e G GUIT im LIz e ol 10 Llake Ne afoive Naimed fEspondent o CUSTEdy

[ 1. and take the respondent for examination by a3 person authorzed by 3w 1o conduct the examination. (& COPY OF THE
EXAMINER'S FINDINGS SHALL BE TRAMSMITTED TQ THE CLERE OF SUPERIOR COURT IMMEDIATELY.)
—  IF the examiner finds that the respondent |5 NOT a proper sulbject for imicluntary cormmitment, then you shall take the respondent
horme or te & consenting person’s home in the originating county and release himher,

F the examiner finds that the respondent |5 menta®y @ and 3 proper subject for cutpatient commitment. then you shall take the
respondent home or o a consenting persen’s home in the criginating county and release himber,

F the examiner finds that the respondant |5 menta®y @ and 3 proper subject for mpatient commitment, then you shall franspaort the
respondent o the 24-hour facility named below for temporary custody, examnation and treatiment pending a district court hearing
—  IF the exarminer finds that the respondent |5 3 substance abuser and sulbject to involuntary commitment, the exarminer mwst

recommend whether the respendent be taken o a 24-hour facility or released, and then you shall either release him'her or
transport the respondent to the 24-hour facility named below for temporany cusiody, exammation and treatment pending a district
court hearing.

[J 2. and transport the respendent directly to the 24-hour fac iy named below, for temporary cusiody, examination and treatment
pending a district court hearing. (FOR PHYSICIAN/PSYCHOLOGIST PETITIONERS OMLY )

Pl OF 2-Howr Facily For L=l i Dol
O foliowing faclEy desigrabed by area auimorky: Thmas
0w Oeee
Pl OF 2-How Facily For Substanoe Shuser Signalu=
Or folicwing facily desigrated by anea authorky: [] oeperycze [ asssmntose [ clenk of Superior Coust
Aagistrade

NOTE TO MAGISTRATE OR CLERK:

I the respondent (s menfaly refarded in aodilion fo being meniay i, you must conlsct ihe area authorlly before [ssuing 2 cusiody arder i defermine fhe
raciy fo which the respondent WiV be faken. I the ares menfal healM authonty where the respondent resifes fias @ singie paral pian, pou mus! cal the
arss authonty to defemmine fhe sopropriare 24-howr fScillly or affer iresiment before (S30ing any cusiody ander.

NOTE TO ANY LAW ENFORCEMENT OFFICER:

¥ou shall fake fhe resnondent infg CUSIody WIlTHn 24 ROLVS Sfer the date this Order is signed. WIthow! Lnnecessary dels)y SNer aSsUming cusfody, you
Shaif fake the rasponcent 1o 3n area faCcATTy for Examingtion Dy 5 PErson authorzed By iaw 10 conauct Me SEXamingnion; if an SuhoT2ed examiner 5 nof
immedistely avalatie i1 the areg faCiily, you Shal fake e respandsnt 1o SNy Suhanized exsmines Dcsiy svalabie K a0 sumanzed examiner (s not
avaiishis, youw may fempararly defaln the respondent It an ares SScilly If one is avalabie, I an ared facilty is nof avallabie, you may defaln the respondent
under snpropriale supendsion, i fhe respondent’s hame, in 3 private hospifs! ar chinic, or in 3 general hospial, but not In & /8l or offer penai faciy.
Complete the Refurn OF Service on the reverse and refurn to the Clerk of Superior Court immediately.

ACC-5P-302 Rey. 903 Ciriginal-Fle  Cooy-Hospllal Copy-Speclal Counsel Copy-Aformey Senemal
w 2003 Administrathve Offce of the Courts {Char|




| IL RETURN OF SERVICE
[[] Respondent WAS NOT taken into custody for the following reason:

[ I certify that this Order was received and served as follows:

Dals Regponderni Tawen dio Cosiody Thme

Clawe [ew

| A FOR USE AFTER PRELIMINARY EXAMINATION |
1. The respondent was presented to an authorized examiner locally available as shown below.
HER dent dt uthorized locall ilabl h b
2 The respondent was temporarily ined at the facility named below uniil the respondent could be examined by an
T dent te ly detained at the facility el il th d db ined by

authorized examiner locally available.

Dale Fresenisd Time Feame Of Examiner

[ ama O =

Fiame OF Local! Faciey

[] 1. Upon examination, the examiner named above found that the respondent is mentally ill and meets the criteria for
gutgatient commitment, or is a substance abuser and mests the criteria for commitment and the examiner
recommends release pending a hearng. | returned the respondent to his'her regular residence or the home of a

consenting person.

[] 2. Upon examination, the examiner named above found that the respondent is mentally ill and meets the criteria for
inpatient commitment, ar is a subsiance abuser and meets the crteria for commitment and the examiner recommends

that the respondent be held pending the district court hearing.

[] | transported the respondent and placed the respondent in the temporary custody of the facility named below for
chservation and treatment.

[]! placed the respondent in the custody of the agency named below for transportation to the 24-hour facility.

[] 3. Upon examination, the examiner named above found that the respondent did not meet the criteria for inpafient or
putpatient commitment. | returmed the respondent fo his'her regular residence or the home of a consenting person.

The examiner's written statement L] is attached. L] will be forwarded.

Fiame OF 24-How Faoiky Oiate DesfTrmned Time Cedfversd  [[] ape | Date OF Retum

0 e “ﬂ

Fame OF Transooring Apency Sjpnatuves OF Law Enfbrommens Dfcial



L ! Rlao2n TNe RESEandent in e CUSDOdy o NS agency Narm=ad DS TON Tanspartallan o e S5=N0LUr Tasdlly.

[] 3. Upon examination, the examiner named above found that the respondent did not meet the criteria for inpafient or
putpatient commitment. | returmed the respondent fo his'her regular residence or the home of a consenting person.

The examiner's written statement L] is attached. L] will be forwarded.
fame OF 24-Howr Facily Dade Disffemra’ Time Dedtvered [7] ape | Dade OF Rzfum
[] pee
Fiame OfF Transoortng Agency Sipnatur= Of Law Enforo=ment SHTai

| 222> | B FORUSEWHENPETITIONER IS PHYSICIANPSYCHOLOGST [

1 transpaoried the respondent directly to and placed himvher in the temporary custody of the facility named below.

Fiame OF 24-How Faoiky Oiate DesfTrmned Time Cedfversd [[] age | Date OF Retum

O e

Fiame OF Transooriing Apsncy Sjpnatuves OF Law Enfbrommens Dfcial

| @@ | ¢ FORUSE WHEN ANOTHER AGENCY TRANSPORTS THERESPONDENT [

[] | toock custody of the respondent from the officer named above, fransporied the respondant and placed himher in the
temporary custody of the facility named below for cbservation and treatment.
fame OF 24-Howr Facily Dade Disffemra’ Time Dedtvared  [7] ape | Dade OF Rzium

[ e

Fiame OF Transooriing Apsncy Sjpnatuves OF Law Enfbrommens Dfcial

| @@ | p FOR USE WHEN STATE FACILITY TRANSFERS WITHOUT ADMISSION [

[] Pursuantto G.5. 122C-251(f), | ook custody of the respondent from the state 24-hour facility named above, where
heshe was not admitted, and fransported the respondent and placed himdher in the temporary custody of the facility
named below for observation and treatment.

Feame OFf EaciVty To Wiich Transfemed Date Devversd Time eibvered [ | g | Dtz OF Retm
O e
Fams OF Tran spovEng Spsmcy Sipnatore OF Law Enfarcement o State Fackyy Cificia!

AQC-SP-302, Sige Twa, Rev. 303, 2003 Administradve Ofice of the Couris



EMERGENCY CERTIFICATE

STATE OF NORTH CARCLIMA SUPPLEMENT TO EXAMINATION AND RECOMMENDATION FOR
Cepartiment of Health and Human Senices INVOLUNTARY COMMITMENT
Civision of Mental Health, Deve'opmenta’ Disabilites, and Substance Abuse Services

SUPPLEMENT TO SUPPORT IMMEDIATE HOSFITALIZATION

{Ta be used in addinen to “Examination and Recommendaton for Inveluntary Commitment, Form 572-01)

CERTIFICATE

The Respondent,
requires immediate hospitalization to prevent harm to self or others hecause:

I certify that based upon my examination of the Respondent, which is attached hereto,
the Respondent is (check all that apply):

O Mentally ill and dangerous to self
O Mentally ill and dangerous to athers
O In addition to being mentally ill. is al=o mentally retarded

Signature of Phyeician or Eligible Psychologist

Address:
City State Zip:

Date/Time:

NORTH CAROLINA

County
Sworn to and subscribed before me this
CC: 24-hour faclity day of L0

Clerk of Court In county of 2£-hour Tacility

Mote I It cannot be regsonably anticipated thal (seal)

tne clieri wll raceive the capy Within 24 hours

{excluding Saturday, Sunday and holldays) of the

tmie that It was skgred, the physlclam or ellgible ————————




CUSTODY

STATE OF NORTH CARCLIMA SUPPLEMENT TO EXAMINATION AND RECOMMENDATION FOR
Cepartiment of Health and Human Senices INVOLUNTARY COMMITMENT
Civision of Mental Health, Deve'opmenta’ Disabilites, and Substance Abuse Services

| RETURN OF SERVICE

0O Respondent WAS NOT taken into custody for the following reason:

O 1 certify that this Order was received and served as follows:

Date Respondent Taken info Cusfody Time
O am

O =m

Name of 24-Houwr Facility Diate Deliversd Time Delhvered Date of

AWM O | Retum

= O

Name of Transporting Agency Signature of Law Enforcement Official




FIRST EXAMINATION

m Performed by physician or psychologist;

B Performed within 24 hours after artival at local
facility;

m Must be a personal examination;

® Examiner determines if Criteria are met: MI,
Dangerous;

m Also considers Survivability, Resources, Capacity



1&

D. Custody and Transport to First Examination

The law enforcement officer or other authonized person 1s to take the respondent
mto custody within 24 hours after the order 15 1ssued. G.5. 122C-261(e). A new
custody order mmst be obtamed if the time expires without custody bemg
assumed. The law enforcement officer has no authority to assume u:ust-::udu after

the order expires, and a respondent taken mto custody without a valid order would
have grounds to move to dismmss the petition.

After being taken mto custody, the respondent must be transported to an area
facility for examination by a physician or eligible psycholegist. G.S. 122C-263(a).
If there is no physician or eligble Pi}"l:]l-i}ll}glst at the area facihity available to
perform the examination, the respondent may be taken to any physician or ehgible
psychologist in the local area. Occasionally, netther a physician nor an ehgible
psychologist 15 immediately available, m which case the respondent may be
temporanly detamed ]Jeud.mg examination. Temporary detention is allowed in an
area facility, if available, in the respondent’s home under appropriate supervision,
m a private hospital or clinic, in a general hospital, or in a State facility for the
mentally 1ll. The statute specifically provides that the temporary detention may
not be mn a jail or other penal facility. Id.

E. First Examination Requirements

Factors to be evaluated. The physician or ehgible psycholegist must perform

the examination as soon as possible, and no later than 24 hours after respondent s
armival. G.5. 122C-263(c); see infia Appendix A, Form DMH 5-72-01.

B T T T T T Intae, . Fpnnp——— R W PR I i Tl - S T



STATE OF MORTH CAROLIMA Department of Health and Human Services
Dirvision of Mental Health, Developmental Disabiities, and Substance Abuse Services

o EXAMINATION AND RECOMMENDATION TO DETERMINE _TIE:
Client Becord & NECESSITY FOR INVOLUNTARY COMMITMENT Film #
MAME OF RESPONDENT: AGE | BIRTHDATE SEX | RACE | M.
ADDRESS (Strest, Apt, Route, Box Mumber, City, State, Zip - Use facility address after 1 year in facility) County
Phone
LEGALLY RESPOMSIELE PERSON [ | MEXT OF KIN {Name and address) Relatonship
Phone
PETITIONER (Mame and address) Relatonship
Phone
The abowe-named respondent was examined on , 20 at oclock _ M. at

Included in the examinaton was an assessment of the

respondent’s:

[ 1) current and previous mental illness or mentsl retardaton including. f available, previous treatment history; (2)
dangerousness to self or others as defined in GU5. 122C-3 (11%): (3] ability to survive safely without inpatient cemmirment, includin
the avalabilty of supervizion from family, friends, or others; and (4) capacity to make an informed decision concemng treatment

(1) current and previous substance abuse includng, if availabe, previous freatment history; and (2) dangercusness to himself or
others as defined in G.5. 122C-3 (11"). The fellowing findings and recommendations are made based on this examination. "See
Statutory Definitions on Reverse Side

SECTION| - CRITERIA FOR COMMITMENT
Inpatient. Itis my opinion that the respondent s ] menzally il ] dangerous to self, [ | dangerous to others
[ 1st Exam - Physician or Psychologist) [ In addition to being mentally ill is also mentally retarded
i2nd Examn - Physician anly) O nene of the above

Cutpatient. It is my opinion that:  [] the respondent is mentally 7
{Physizian or Psychologst) [ the respondent is capable of surviving safely in the community with available supervision
based upen the respondent's treatment history, the respondent is in need of treatment in

order
o prevent further disability or deteroration which would predictably result in dangerousness
as defined by G.5.122C-3(11%)

[ the respondent’s current mental status or the nature of his illness limits or negates histher
ability to make an informed decision 1o seek treatment voluntarily or comply with
recommended treatment

[J nene of the above

Substance Abuse. [t is my opinion that the respondent is: [0 asubstance abuser
[ 1st Exam -Physician or Psychologist 2nd Exam - If 1st [ dangerous to himself or others

exam done by Physician, 2nd exam may be done by Qual. Prof.)  [] nene of the above

SECTION Il - DESCRIFTION OF FINDINGS
Clear description of findings (findings for each criterion checked above in Section | must be described):




Wotab'e Physical Conditions: Current Medications (medical and psychiatric)

Impression/Diagnosis:

SECTION N - RECOMMENDATION FOR DISPOSITION

[] Inpatient Commitment for days (respondent must be mentally ill and dangerous to sef or others)
Cutpatient Commitment (respondent must mest ALL of the first four crtera outlined n Section |, Outpatient)
Proposed Oulpatient Treatment Center or Physician

(Name)

{Address and Phone Number)

[ Substance Abuse Commitment (respondent must meet both criteria cutiined in Section |, Substance Abuse)
Relzase respondent pending hearing - Refered
fo:

[] Hold respondent at 24-hour facility pending hearing - Facslity

[0 Respondent does not mest the criteria for commitment but custody order states that the respondent was charged with a vislent

crime, including a come involving assault with a deadly weapon, and that he was found net guilty by reason of insanity orincapable

of proceeding: therefore, the respondent will not be released until so ordered following the court hearing.

[] Respondent or Legally Responsible Person Consented to Woluntary Treatment

E Release Respondent and Terminate Procsedings (insufficent findings to indcate that respondent meets commitment critera)
Other (Specify)

This is to certfy that this is a frue and exact copy of the
MD. Examination and Recommendation for Inveluntary Commitment
Physician Signature

Signature/Tite - Eligib’e Psychologist'Qualfed Professional Criginal Signature - Record Custodian

Print Mame of Examiner Title

Address or Facility —_
Address or Facility

City and Siate
O or [1(}) B Dats
Telephone Number NOTE: Only cogies to be infroduced as evidence need to be

cerified

Onginal: Medical Record
oc: Cleri of Superior Court where petiiion was Inltiated (Inibial hearing anly)
Clerk of Superor Court whene 24-haur faclity Is located or where oulpatient treatment |s supenisad
Respondent and State's Attomeys, when appilcable
Praposed Culpatient Treatment Canter or Physleian (Outpatient Commitmentiarea Program or Physiclan (Substance Atuse Commitment)

MOTE: T It cannot be reasonably anticipated that the clerk will reczive the coples within 48 hours of the time that It was signed, the physiclan or
aligible psychakaglstiqualified professional shall communicate his indings to the clerk by felephone




Second Examination

m Transport to 24 hour Facility for Admission

m A physician must perform a second exam,;

m Physician cannot be first examiner nor
psychologist;

m [Failure to perform is fatal procedural error,

vacating commitment;

m Admission as involuntary inpatient subjects
respondent to Restraints and Seclusion 122C-60;



I. Second Examination by Physician

A physician must perform a second examination within 24 hours of the
respondent’s adnussion to & 24-hour facihty. The examuiner cannot be the
physician who performed the first examination or an eligible psychologist. As
with the mihal examnanon, the respondent must be assessed to determune if the
criteria for mpatient or oufpatient commitment are present. Agam, if the critenia
for nerther are present, the respondent must be released. G.5. 122C-266(a); see
infra Appendix A, Form DMH 3-72-01.

Inpatient. If the critenia for mpatent commitment are met, the respondent 13
held at the 24-hour facility pending the distnict court hearmg. G.5. 122C-
266{a)(1).

NC Civil Conumitment Mannal | May 2008 | © 506 & IDS 1%




DISTRICT COURT HEARING

m Must be held within 10 days of custody on
involuntary admission;

® Closed to Public;
m Criteria: Mentally Ill and Dangerous;
m May be continued;

m Release pending hearing results in dismissal of
action;

m [nitial commitment is 90 days; then 180; then
365

m Split commitment possible.



self and others?
3 Does the examiner s report recommend mpatient commitment?
Recommendation:

Aledical Records Review

3 Review records m patient’s chart(s) at 24-hour facility.
3 Do Progress Notes contam staff observations of manifestation of symptoms of
mental illness?

a3 Do Progress Notes contam staff observations of dangerous behavior toward self
of to others?
a3 Results of drug testng:

3 Cwrent medications:
a3 Psycholegical examination or other special examinations or reports?

3 Any pendmg criminal charges noted in record?

Interview with Client
Arttorney role:

a3 Meet with client as soon as possible.
a3 Explam you represent chent, no one else.

Ln
I

WC Civil Commitment Manual | May 2006 | © S0G & IDS



J. Evidence: Inpatient Commitment

Burden of proof. The Attomey General assigned to a State facility or the UNC
Hospatals Psycluaime Services will present evidence on behalf of the State. G.5.
122C-268(b). As noted m § 2.3B supra, there 13 no statutory mandate for
representation of the petinoner at other facilines. The burden 15 on the petitioner,
however, to prove by “clear, cogent, and convincing evidence that the respondent
15 mentally 11l and dangerous to self, . . . or dangerous to others. . . .7 G.5. 122C-

268()).

Admissible certified copies. The pentioner 15 allowed to present “[c]ertified
copies of reports and findings of physicians and psychologists and previous and
current medical records. . . .7 G.5. 122C-268({f). A respondent has the nght,
however, to confront and cross-examme wimeszes. Jd It 12 unclear whether a
petitioner can imtially offer cerhified documents only, forcmg the respondent to
object. If so. who 13 then respensible for subpoenaing the witness? If the
petitioner can first offer the documents without the witness, the proceedmg wall
hikely have to be continued to give the wimess fime to appear. This scenario

forces the respondent to endure a delay m the hearing to enforce the nght to cross-
eXamine.

Inadmissibility of voluntary admission. The statutes specifically prolubit the
admission of evidence regarding a voluntary admission i a heanng on
mvoluntary mpatient commutment. G.5. 122C-208.

Case law: Admission of physician’s report when physician does not appear at
hearing constitutes denial of respondent’s right to confront and cross-
exXamnine witness.

In re Hogan, 32 N.C. App. 429 (1977). In Hogan, the State’s only evidence was
the written report of the physician who performed the second examination of the
respondent, admmtted over respondent’s ebjection. The respondent called as a



Ch I: Involmtary Comminnent for Mental Health Tresment

Court stated that this demial would “at least entitle respondent to a new hearing.”
Id at 433, The Court reversed the order, however, on the ground that the findings
of fact in the order did not support the finding that the respondent was mminently
dangerous to herself (under the old statute) and that there was not any competent
evidence to support that finding. Jd. at 433-34.

In re Maclkie, 36 N.C. App. 632 (1978). As in Hogan, discussed above, the North
Carolina Court of Appeals addressed the 1ssue of admission of a physician’s
written report without his appearance. In Mackie, the pefitioner testified at
respondent’s rehearing and stated that she had not seen the respondent in almost
eight months. The enly other evidence presented by the State was the wriften
report of a physician at Bronghton Hospital.

The Court held that incorperating the physician’s written report by reference mnto
the order by the lower court constituted a demal of respondent’s right to confront
and cross-examine a wimess. As the only other evidence presented was the
testimony of the petitioner, there was no evidence supporting the lower court’s
findings of mental 1llness and danger to self or others, and the order was reversed.
Id. at 640,

Hearsay. Counsel for respondent must be vigilant in objecting to hearsay
testimony. Admission of a written report over the chjection of respendent is
grounds for reversal of an order of comnument absent other competent
supporting evidence, as illustrated by the above cases.

Other hearsay evidence may be harder to recognize. A staff person may begm to
testify to an incident illustrating & danger to self or ethers without having
witnessed the ocowrrence. Fespondent’s attomey may have to object when the
testimony beging in order to ascertain whether the wimess's knowledge is first-
hand. A physician may be allowed to testify to hearsay contammed i the medical
records as part of the basis of a psycluatric diagnesis. Comnsel should still object
and request that, if the court allows the testimeny, it be admitted for the limited
purpese of explaming the diagnosis and that it not be considerad on the issue of
danger.

Witnesses, The respondent’s attomey must determineg, in consultation with the
respondent as appropriate, whe to call as a wimess and what documents to
subpoena. Some of these decisions may depend on the srength of the petitioner’s
case. For example, if the petitioner presents a weak case, counsel might
recommend that the respondent not testify and thus not be subject to cross-
exammation. Some respondents will feel that their cases have not been filly
presented if they have not testified. If the client mzists on exercising the night to
testify, counsel should make a written note in the file of the advice given not to
testify.




MENTAL ILLNESS

m 122C-3(21): An illness which so lessens the
capacity of the individual to use self control,
judgment, and discretion in the conduct of
affairs and social relations as to make it
necessary or advisable for him to be under
treatment, care, supervision, guidance or control.



N.C.G.S. § 8C-1, R. EVID. 702

m [f scientific, technical, or other specialized
knowledge will assist the trier of fact to
understand the evidence, or to determine a fact
in issue, a witness qualified as an expert by
knowledge, skill, experience, training or
education may testify thereto in the form of an
opinion or otherwise.



THE MENTAL HEALTH
EXPERT

m Alphabet Soup:

= MD, DO, PhD, PsyD, EdD, ABPP, LCSW,
MSW, PA, BCD, MPH, MPA, MA, MS, LPC,
CRC



QUALIFYING AS AN EXPERT

®m Academic Training

® Graduation with a Degree

m MD or DO for medicine/psychiatry
m PhD or PsyD for Psychology (possibly EdD)
m LCSW masters degree

= Accredited Program
m Supervised Experience

= Internship

= Residency

= Specialty Fellowships

= Member of Treatment Team
® Licensure

®m Board Certification



SCHIZOPHRENIA

m DSM-IV: Diagnostic and Statistical Manual of
Mental Disorders

m Characterized by:
m Delusions,
m Hallucinations,
= Disorganized Speech,
® Grossly Disorganized Behavior or Catatonic;

= Negative Symptoms, affective flattening, alogia,
avolition



BI-POLAR DISORDER

m A recurrent disorder in which 90% of
individuals suffer a manic episode followed by a
depressive episode.

m Mania is a period of abnormally and persistently
euphoric, expansive or irritable mood.

m Depression is a period of loss of interest or
pleasure in all activities, decreased energy, loss of
sleep, difficulty thinking, difficulty

concentrating, having feelings of worthlessness



DANGEROUS TO OTHERS
G.S. 122C-3(11)b

m Within the Relevant Past;

m Inflict or Attempt to inflict Serious Bodily Harm
(SBH) on another;

®m Threatened to inflict SBH on anothet;
m Creates a substantial risk of SBH;
m HEngages in extreme destruction of property;

m Homicide is prima facie evidence



DANGEROUS TO SELF
G.S. 122C-3(11)a

B Suicide, Mutilation;

m Needs supervision or assistance in conduct of
daily affairs and social relations; or

m Needs assistance in feeding, clothing, securing,
medical care, shelter, self protection, safety; and

m Reasonable probability of sutfering serious
physical debilitation without treatment



DANGEROUS TO SELF (Cont.)

m Prima Facie Inference of Inability to Care for
Self:
® Grossly irrational behavior;
# Uncontrollable behavior;
= Grossly inappropriate behavior;

= Severely impaired insight.



DISPOSITION

m Inpatient: up to 90 days on initial commitment;

m Outpatient: up to 90 days on 1nitial
commitment;

m Split Commitment: combination inpatient and
outpatient equal to 90 days (e.g. “30/60” split)

m Outpatient/Release Pending Hearing: Court
must find criteria by “clr/cog/con evidence.”

® Discharge



SUBSTANCE ABUSE
Chapter 3

Procedure to compel a “Dangerous” Substance
Abuser to submit to treatment;

Substance abuse: Pathological abuse that produces
impairment in personal, soctal or occupational
functioning;

Not an inpatient commitment. Commitment to care of
the area authority for 180 days;

The examiner only recommends “holding” abuser in a
24 hour facility up to 45 days;

Respondent cannot waive hearing or accept the
recommendation of substance abuse commitment.



COLLATERAL CONSEQUENCES
Chapter 12

m Driving Privileges;

m Firearm Ownership and Possession;
m Federal Law;
= New State Legislation;

m Restrictions on Patient Rights;
® Forced Meds/Restraint/Seclusion;

® Visitors, Personal Property, Phone Calls; Worship;
m Expunction of Minor’s Record of IVC;



12.4 Driving Privileges

Report of involuntary substance abuse commitment to DMV, The "‘Jﬁrrh

Carolina Statutes pru:-ﬂde that the clerk of supenior court of the county of

adjudication mmst report to the Commssioner of the Department of Maotor

v ehicles (DMV) “[i]f any persen shall be adjudicated as incompetent or is
voluntanly commntted for the treatment of alcoholism or drug addiction. . . .7

G.5.20-17.1(hb).

Determination by DMV, The statute requires the Comnussioner to “make
mquiry into the facts for the purpose of determinmg whether such person 15
competent to operate a motor vehicle.” G.5S. 20-17(a). The dnving privileges of
the person must be revoked unless the Commissioner 13 “satisfied that such person
13 competent to operate a motor vehicle with safety to persons and property. . . ."
Id There are provisions for appeal of the revecation of driving privileges to the
Commissioner, with the “night to a review by the review board . . . upon wnitten
request filed with the Division.™ Id.

Medical report form. The DMV may requre a medical evaluation as part of a
review of a person’s dnving privileges. The DMV has developed a Medical
Report Form to be filled out by the physician performmng the evaluation. Failure
to obtam an evaluation and to refum the medical report to the DMV can lead to
revocation of dnving privileges.

Advising the client. A clent facing mvohmtary commutment for substance
abuse treatment should be advised of the possible loss of driving privileges. After
voluntary substance abuse comnutment, the client may recerve a notice of a
review by the DMV along with a request to obtam a medical evaluation. In some
mstances, however, driving privileges have reportedly been revoked by the DMV

upon receipt of the notice of substance abuse commitment. The client must then
appeal and present evidence of the abality to drive safely. Attormney representation
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12.3 Firearm Ownership and Possession

Generally. The Federal Gun Contrel Act contams provisions prolibiting the

ownership or possession of a firearm by certamn persons because they have been
comumutted or have been adjudicated as a “mental defective.” The federal statute

provides:
“It shall be unlawful for any person—

{-1] 1;1']1-:3 has been adjudicated as a mental defective or who has been
commutted to a mental instiution;

to ship or Tansport in interstate or forelgn commerce, or possess 1m or
affecting commerce, any firearm or ammunifion; or to recelve any frearm
or al:ummuuc:-n which has been shipped or mansported 1n interstate or foreign
commerce.’

18 US.C. 922(g).

The statute prelubits not only gun ownership but alse possession by certain
persons. In North Carclina a person “adjudicated as a mental defective” would
appear to encompass one adjudicated to be mmcompetent in a special proceeding
before the clerk of supenior court. Determuning who 13 mcluded m the phrase
“commuited to 2 mental mstimtion,” howewver, 15 not clear-cut. Invohuntanly
comumutted adults would evidently fall under the statutory defimnion. It 15 less
clear whether mveluntanly committed minors, voluntanly adnutted incompetent
adults and minors, and adults admitted pursuant to a petition for involuntary
commutment but discharged prior to hearing are mcluded. Counsel should
therefore inform all of these clients of the federal law and its possible apphcation.

The alality to own or possess a firearm can be mmportant for a number of reasons.

Military service and law enforcement are two of a number of professions that
rarmmra the abalite: £4 laoslls cmma and weceogse 5 et g raerrla alem eyt



Appendix E

Fobert Stranahan, “Involuntary Commitment and the Federal Gun Control Act,” from
Second Anmal Crvil Commuiment Conference (Jan. 23, 2004) (tramng program co-
sponscred by Office of Indigent Defense Services and Institute of Government)



(D) ADVISING YOUR CLIENT

Commitment result Is right to firearm lost?
Inpatient or split comnmtment Tes

Substance abuse comnutment Probably
Outpatient conmmitment Probably
Conversion to voluntary status before heaning Maybe

Direct dhscharge before heaning Maybe
Discharge by the court at commitment hearmg Maybe
Vohmtary from start to fimsh No

Your chent 15 in the hospital on involuntary commitment papers, pending the 10-day
hearing. What can vou do to minimize the damage to hus firearm nghts?

1) If the client agrees to be in the hospatal for treatment, convinee the dector to allow
him to sign m veluntanly. For nunors, get the parent or guardian to sign a request for
vohmtary admission (if the doctor will allow 1t).

2} Get the doctor to directly discharge the chent before hearing. This can include
contimung the case a week at a time until the chent leaves.

3 If vour clisnt 13 a munor. adwize him to exounes s comnutment record when he




Mechanism for Enforcement: NICS

m National Instant Criminal Background Check
System,;

m Fstablished as part of Brady Handgun Violence
Prevention Act 1998;

m Maintained by FBI;

m Until December 1, 2008, Clerks of Court were
not required to report;

m Farly 2008: NICS Improvement Act;

m Clerk now reports inpatient commitments.



NEW LEGISLATION
Effective Dec. 1, 2008

m 122C-54(d)(1):Clerk shall notity NICS of R who

= is [VC as inpatient;

m is IVC as outpatient and Found Dangerous;
B 2 non-statutory result: see 122C-266(a)(2);

m s NGRI;
m [s Incapable of Proceeding to Trial;

m 122C-54.1: Restoration of Rights by DC]J

® R no longer sutfers from condition requiring IVC;

® R no longer represents danger relative to firearms.



INCAPABLE TO PROCEED
Chapter 8 of Manual

m Any Crime
m Defendant unable by reason of MI or defect:

® Understand nature of proceedings;
m Comprehend situation in reference to proceedings;

m Assist in her defense in a rational and reasonable
mannet;

m [ssue Raised by defense, prosecutor or Court in
criminal case



Prehearing Procedures ICP

m [Ex-Parte Motion requesting funds for
confidential competency examination

® Motion/Ozrder: AOC-CR-207 or AOC-CR- 208;
® Appendix D of Manual;

m [.ocal Exam for Misdemeanots;

m Dix Exam for Felonies;

m A hearing shall be held after competency eval;
15A-1002(b).



Interplay IVC and Criminal Case

m Criminal Trial Judge issues custody order for
IVC:
= Non violent Crime: to local facility for 1% evaluation;

m 24 evaluation at 24 hour facility for admission.

m R may be released pending hearing “detainer status;”

® Violent Crime: to 24 hour facility for HB 95 status;
m No release pending hearing;
m Commitment Court must approve of discharge;

m D.A. can retain jurisdiction and conduct hearings.



THERAPEUTIC
LIMITATIONS

m “House Bill 95 patients are held under close
custody i.e. supervision ratio 2:1;

m Close custody inhibits recreational and work

therapy;

m Apparently, HB95 patients are considered more
“dangerous” than other IVC patients;

m Dix has the only unit dedicated to restoration;
® Cherry Hospital Psychology Dept. offers instruction;



REVOLVING DOOR
COMMITMENT

m Until treating psychiatrist is willing to declare
stable, commitment continues (liability issues);

m Often, MD won’t recommend dischg.0)Vol. D.;

m No authority for forensic evaluations prior to

discharge;
m Dix Forensic has backlog of requests for evals;

m Defendant is discharged to jail, re-evaluated at
Dix and re-committed within several weeks.



Defender’s Responsibility

Advise client of collateral consequences of
commitment;

Communicate with Special Counsel;
Strategic pursuit of forensic reevaluation;
Discourage D.A.’s dismissal with leave;

Inform the Criminal Court about progress;
m Request Pre-trial release if discharge imminent;

Urge prosecutor to dismiss with prejudice;

When client is Non-Restorable or “served time,” move
the coutt for dismissall



N.C.G.S. 15A-1008

m The Court may dismiss the charge with prejudice when:
B Patient 1s non-restorable;
m After five years confinement on a misdemeanor;
m After ten years confinement on a felony;

® When patient has been confined for a period equal
to or greater than the maximum sentence for the
offense charged;

m 15A-1007 requires court to consider motion to dismiss
in spite of prosecutor’s “VL” dismissal.



NGRI
Chapter 7

Automatic Civil Commitment upon determination;
Felony Injury/Death cases at Dix Forensic;
Misdemeanor and non-injury cases at other State
Facilities;

Re-commitment hearing at 50 days; Venue: Trial Court;

Rehearing at 180 and 365 days from commitment
order;

Forensic psychiatrist otfers opinion MI and Dangerous;

Respondent has BOP by preponderance on issues.



The End

m Procedural Defenses:
m Review Basic Documents for errors;
m Zollicoffer “mechanism” against unlawful detention;

m Be critical of the petitioner and the examiner.

m Substantive Defenses:
m “Mental Illness” requires Competent Expert Testimony;

m Demand Clear, Cogent, Convincing and Relevant evidence of
“Dangerousness’”

m Demand right to confront and cross examine witnesses;
m Counsel clients re: Collateral Consequences;

m Defense Attorney Vigilance when 122C impacts 15A.
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